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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensation benefits under the
Longshore and Harbor Workers' Conpensation Act, as anmended (33
U.S.C. 8901, et seq.), herein referred to as the "Act." The
heari ng was held on August 28, 2000 in New London, Connecti cut,
at which tinme all parties were given the opportunity to present
evi dence and oral argunments. The following references will be
used: TR for the official hearing transcript, ALJ EX for an
exhibit offered by this Adm nistrative Law Judge, CX for a
Claimant's exhibit, JX for a Joint exhibit and RX for an
Enpl oyer's exhibit. This decision is being rendered after



having given full consideration to the entire record which was
cl osed on Septenber 20, 2000, wupon filing of the official
hearing transcript.

Stipul ati ons and | ssues
The parties stipulate (JX 1), and | find

1. The Act applies to this proceeding.

2. Decedent and the Enployer were in an enpl oyee-enpl oyer
relationship from 1941 to 1946 and from 1948 until 1981.

3. On August 31, 1999, Decedent suffered an injury in the
course and scope of his enploynent.

4. Decedent gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed tinmely clains for conpensation and the
Enpl oyer filed tinely notices of controversion at that tine.

6. The applicable average weekly wage is $435.88, the
Nati onal Average Wekly Wage as of August 31, 1999, the date of
di agnosi s of Decedent’s nalignant nesothelioma. The Claimnt’s
benefits shall be based upon $450.64, the National Average
Weekly Wage as of the date of death on August 1, 2000.

8. Enpl oyer has now agreed to accept the clains filed on
behal f of Decedent and the Claimnt, his surviving w dow.
On the basis of the totality of this closed record?!, | nmake

the follow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determine the credibility of the
wi tnesses, to weigh the evidence and draw his own inferences

1 As the Enpl oyer has accepted these clains and as Decedent
passed away on August 1, 2000, C aimnt was excused from
attendi ng the hearing.



fromit, and he is not bound to accept the opinion or theory of
any particular nedical exam ner. Banks v. Chicago Gain
Trimmrers Association, Inc., 390 U S. 459 (1968), reh. deni ed,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Termnal, Inc., 8 BRBS 564 (1978).

The Act provides a presunptionthat a claimcones withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's nal ady and
his enploynent activities as it does to any other aspect of a
claim" Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Claimant's
uncontradicted <credible testinmobny alone may constitute
sufficient proof of physical injury. GColden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirenent that a claimof injury must be nmade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprenme Court has held that

“[a] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynment as well as out of
enpl oynment . " United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Whrkers' Conpensation Prograns, U S. Dep’'t
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U. S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the nere existence
of a physical inmpairnment is plainly insufficient to shift the
burden of proof to the enployer.” U S. Industries/Federal Sheet
Met al , I nc., et al., V. Di rector, Ofice of Wrkers'
Conpensation Prograns, U. S. Departnent of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U 'S. Industries/Feder al
Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes



that he has sustained an injury, i.e., harm to his body.
Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Construction Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Mchine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
claimant need not affirmatively establish a connection between
work and harm Rat her, a <claimnt has the burden of
establishing only that (1) the claimant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kel aita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynment. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynent or working
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Works Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
establi shes a physical harm and working conditions which could
have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimnt's condition was not

caused or aggravated by his enpl oyment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. CGeneral Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger

controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the
evi dence relevant to the causation issue, resolving all doubts
in claimant's favor. Sprague v. Director, OANCP, 688 F.2d 862
(1st Cir. 1982); MacDonald v. Trailer Marine Transport Corp., 18
BRBS 259 (1986).

In the case sub judice, Clainmant alleges that the harmto
her husband’s bodily frame, i.e., his malignant nesothelioms,
resulted from his exposure to and inhal ation of asbestos and
other injurious pulnmnary stinmuli at the Enployer's shipyard.
The Enpl oyer has introduced no evidence severing the connection



bet ween such harm and Claimant's maritine enploynment. In this
regard, see Ronei ke v. Kaiser Shipyards, 22 BRBS 57 (1989).
Thus, Cl ai mant has established a prima facie claim that such
harmis a work-related injury, as shall now be discussed.

I njury

The term"injury"” means accidental injury or death arising
out of and in the course of enploynent, and such occupati onal
di sease or infection as arises naturally out of such enpl oyment
or as naturally or unavoidably results from such accidenta
injury. See 33 U S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, O fice of Wirkers Conpensati on
Prograns, U.S. Departnent of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), rev'g Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewi cz v. Sun Shipbuil ding and Dry Dock
Conmpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Mdrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Moreover, the
enpl oynment -rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensati on purposes. Rather, if
an enploynent-related injury contributes to, conmbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shipping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. CGeneral Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimant sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shi pyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conmbi nati on of work- and non-work-related conditions. Lopez v.



Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WMATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunulated effects of the harnful substance manifest
t hensel ves and cl ai mant becomes aware, or in the exercise of
reasonabl e diligence or by reason of nedical advice should
become have been aware, of the relationship between the
enpl oynent, the disease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U. S. 913 (1955). Thorud v. Brady-Hanm |ton Stevedore
Conpany, et al., 18 BRBS 232 (1987); Ceisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite tinme. The fact that
claimant's injury occurred gradually over a period of tinme as a
result of continuing exposure to conditions of enploynment is no
bar to a finding of an injury within the neaning of the Act.
Bath Iron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

This closed record conclusively establishes, and | so find
and concl ude, that Decedent’s maritime enpl oynment exposed himto
asbest os dust and fi bers and other injurious pul nonary stinmuli,
t hat such exposures have resulted in an occupational disease
di agnosed as malignant nesotheliom on August 31, 1999, that
Decedent passed away on August 1, 2000, that the Enployer
initially did not accept these clains under the Longshore Act
and that clains for benefits were tinely filed on behalf of the
Decedent and the Clai mant.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nedical condition al one. Nar del | a v.
Canmpbel | Machi ne, I nc., 525 F.2d 46 (9th Cir. 1975).
Consi deration nust be given to claimant's age, educati on,
i ndustrial history and the availability of work he can perform
after the injury. Anmerican Mitual I|nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury my lead to a finding of total disability if it
prevents the enployee fromengaging in the only type of gainful
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enpl oynent for which he is qualified. (1d. at 1266)

Aver age Weekly Wage

For the purposes of Section 10 and the determ nation of the
enpl oyee's average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, the time of injury is the date on which the enpl oyee
or claimnt becones aware, or on the exercise of reasonable
diligence or by reason of nedical advice shoul d have been awar e,
of the relationship between the enploynent, the di sease, and the
death or disability. Todd Shipyards Corp. v. Black, 717 F.2d
1280 (9th Cir. 1983); Hoey v. General Dynam cs Corporation, 17
BRBS 229 (1985); Pitts v. Bethlehem Steel Corp., 17 BRBS 17
(1985); Yal owchuck v. General Dynam cs Corp., 17 BRBS 13 (1985).

The 1984 Anendnents to the Longshore Act apply in a new set
of rules in occupational disease cases where the tinme of injury
(i.e., becomes mani fest) occurs after claimant has retired. See
Wbods v. Bethl ehem Steel Corp., 17 BRBS 243 (1985); 33 U. S.C
8§8902(10), 908(C)(23), 910(d)(2). In such cases, disability is
defi ned under Section 2(10) not in terms of |loss of earning
capacity, but rather in terns of the degree of physical
i npai rment as determ ned under the guidelines pronul gated by the
Anmerican Medi cal Association. An enployee cannot receive total
di sability benefits under these provisions, but can only receive
a permanent partial disability award based upon the degree of
physi cal i npairnment. See 33 U S.C 8908(c)(23); 20 CFR
8702. 601(hb). The Board has held that, in appropriate
ci rcunst ances, Section 8(c)(23) allows for a permanent parti al
i npai rment award based on a one hundred (100) percent physical
i npai rnment. Donnell v. Bath Iron Works Corporation, 22 BRBS 136
(1989). Further, where the injury occurs nore than one year
after retirement, the average weekly wage is based on the
Nati onal Average Weekly Wage as of the date of awareness rather
t han any actual wages received by the enployee. See 33 U.S. C
8910(c)(2)(B); Taddeo v. Bethlehem Steel Corp., 22 BRBS 52
(1989); Smith v. Ingalls Shipbuilding, 22 BRBS 46 (1989). Thus,
it is apparent that Congress, by the 1984 Anendnents, intended
to expand the category of <claimnts entitled to receive
conpensation to include voluntary retirees.

However, in the case at bar, Cl aimant may be an invol untary
retiree if he left the workforce because of work-rel ated



pul monary probl ens. Thus, an enployee who involuntarily
w thdraws from the workforce due to an occupational disability
may be entitled to total disability benefits although the
awar eness of the relationship between disability and enpl oyment
did not becone manifest until after the involuntary retirenment.
In such cases, the average weekly wage is conputed under 33
US C 8910(C) to reflect earnings prior to the onset of
disability rather than earnings at the later tinme of awareness.
MacDonal d v. Bethlehem Steel Corp., 18 BRBS 181, 183 and 184
(1986). Conpare LaFaille v. General Dynam cs Corp., 18 BRBS 882
(1986), rev'd in relevant part sub nom LaFaille v. Benefits
Revi ew Board, 884 F.2d 54, 22 BRBS 108 (CRT) (2d Cir. 1989).

Thus, where disability comrences on the date of involuntary
withdrawal from the workforce, claimant's average weekly wage
shoul d refl ect wages prior to the date of such w thdrawal under
Section 10(c), rather than the National Average Wekly Wge
under Section 10(d)(2)(B).

However, if the enpl oyee retires due to a non-occupati onal
disability prior to manifestation, then he is a voluntary
retiree and is subject to the post-retirement provisions. In
Wbods v. Bet hl ehem Steel Corp., 17 BRBS 243 (1985), the Benefits
Revi ew Board applied the post-retirenment provisions because the
enpl oyee retired due to di sabling non-work-rel ated heart di sease
prior to the manifestation of work-rel ated asbestosis.

The Board has held that an irreversible nmedical condition
is permanent per se. Drake v. General Dynam cs Corp., 11 BRBS
288 (1979). WMalignant nesothelioma, in my judgnent, is such a
condition. Accordingly, such condition results in a one hundred
(100% percent permanent partial inpairnment of the whole person.
In this regard, see Donnell v. Bath Iron Wrks Corp., 22 BRBS
136 (1989).

Decedent is a voluntary retiree as he stopped working at the
shi pyard in 1981 and as his malignant nmesot heli oma was di agnosed
on August 31, 1999.

Accordingly, the benefits payable to his estate shall be
based upon the National Average Wekly Wage as of August 31,
1999, or $435.88, pursuant to Section 8(c)(23) of the Act, and
such benefits shall begin on August 31, 1999 and shall continue
until August 1, 2000, the date of death.



Deat h Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Anmendnents to the Act, Section 9
provi des Death Benefits to certain survivors and dependents if
a work-related injury causes an enployee's death. Thi s
provi sion applies with respect to any death occurring after the
enact nent date of the Amendnents, Septenber 28, 1984. 98 Stat.
1655. The provision that Death Benefits are payable only for
deat hs due to enploynment injuries is the same as in effect prior
to the 1972 Amendnents. The carrier at risk at the tinme of
decedent's injury, not at the tinme of death, is responsible for
payment of Death Benefits. Spence v. Term nal Shipping Co., 7
BRBS 128 (1977), aff'd sub nom Pennsylvania National Mitual
Casualty Insurance Co. v. Spence, 591 F.2d 985, 9 BRBS 714 (4th
Cir. 1979), cert. denied, 444 U S. 963 (1975); Marshall .
Looney's Sheet Metal Shop, 10 BRBS 728 (1978), aff'd sub nom
Travelers Insurance Co. v. Marshall, 634 F.2d 843, 12 BRBS 922
(5th Cir. 1981).

A separate Section 9 clai mnust be filed in order to receive
benefits under Section 9. Alneida v. General Dynam cs Corp., 12
BRBS 901 (1980). This Section 9 claimnmust conply with Section
13. See WIlson v. Vecco Concrete Construction Co., 16 BRBS 22
(1983); Stark v. Bethlehem Steel Corp., 6 BRBS 600 (1977).
Section 9(a) provides for reasonable funeral expenses not
exceeding $3,000. 33 U.S.C A 8909(a) (West 1986). Prior to
the 1984 Amendnents, this anmpunt was $1,000. This subsection
contenplates that paynent is to be made to the person or
busi ness providing funeral services or as reinbursenment for
paynment for such services, and paynent is limted to the actual
expenses incurred up to $3,000. Claimant is entitled to
appropriate interest on funeral benefits untinely paid. Adans
v. Newport News Shipbuilding and Dry Dock Conpany, 22 BRBS 78,
84 (1989).

Section 9(b) which provides the fornmula for conputing Death
Benefits for surviving spouses and children of Decedents nust be
read in conjunction with Section 9(e) which provides m nimm
benefits. Dunn v. Equitable Equipnment Co., 8 BRBS 18 (1978);
Lonbardo v. Moore-MCormack Lines, Inc., 6 BRBS 361 (1977); G ay
v. Ferrary Marine Repairs, 5 BRBS 532 (1977).

Section 9(e), as anended in 1984, provides a maxi nrum and

m ni nrum death benefit |evel. Prior to the 1972 Amendnments,
Section 9(e) provided that in computing Death Benefits, the
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aver age weekly wage of Decedent could not be greater than $105
nor |ess than $27, but total weekly conpensation could not
exceed Decedent's weekly wages. Under the 1972 Amendnents,
Section 9(e) provided that in conputing Death Benefits,
Decedent's average weekly wage shall not be less than the
Nati onal Average Weekly Wage under Section 6(b), but that the
weekly death benefits shall not exceed decedent's act ual
aver age weekly wage. See Dennis v. Detroit Harbor Term nals, 18
BRBS 250 (1986), aff'd sub nom Director, OANCP v. Detroit Harbor
Term nals, Inc., 850 F.2d 283 21 BRBS 85 (CRT) (6th Cir. 1988);
Dunn, supra; Lonmbardo, supra; Gray, supra.

In Director, OACP v. Rasnussen, 440 U.S. 29, 9 BRBS 954
(1979), aff'g 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'g
sub nom Rasnmussen v. GEO Control, Inc., 1 BRBS 378 (1975), the
Supreme Court held that the maxi mum benefit |evel of Section
6(b) (1) did not apply to Death Benefits, as the deletion of a
maxi mum |l evel in the 1972 Anmendnent was not i nadvertent. The
Court affirmed an award of $532 per week, two-thirds of the
enpl oyee's $798 average weekly wage.

However, the 1984 anmendnents have reinstated that maxi num
limtation and Section 9(e) currently provides that average
weekly wage shall not be |ess than the National Average Wekly
Wage, but benefits nmay not exceed the |esser of the average
weekly wage of Decedent or the benefits under Section 6(b)(1).

In view of these well-settled principles of law, | find and
conclude that Claimnt, as the surviving Wdow of Decedent, is
entitled to an award of Death Benefits, commenci ng on August 2,
2000, the day after her husband's death, based upon the
Decedent's average weekly wage $450. 64 as of that date, pursuant
to Section 9, as | find and conclude that Decedent's death
resulted fromhis work-rel ated malignant nesothelioma. (CX 1 -
CX 4) Thus, | find and concl ude that Decedent’s death resulted
fromand was related to his work-related injury for whichh his
estate will be receiving inpairnent benefits from August 31,
1999 until his death on August 1, 2000.

| nt er est
Al t hough not specifically authorized in the Act, it has been

accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation paynments.
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Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full amunt of conpensati on due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OANCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shi pbuilding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui | di ng, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui I ding, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. GCeneral Dynamics Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of maki ng cl ai mant whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . . .
Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984)
nodi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

The Benefits Review Board has held that the enployer nust
pay appropriate interest on untinely paid funeral benefits as
funeral expenses are "conpensation" under the Act. Adans V.
Newport News Shi pbuil ding, 22 BRBS 78, 84 (1989).

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
the Enployer tinely controverted the entitlenent to benefits by
the Claimnt and Decedent. Ranmpbs v. Universal Dredging
Cor poration, 15 BRBS 140, 145 (1982); Garner v. din Corp., 11
BRBS 502, 506 (1979).

Medi cal Expenses
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An Enpl oyer found i abl e for the payment of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatment is
recogni zed as appropriate by the medical profession for the care
and treatment of the injury. Colburn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Whodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); WMayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
also entitled to rei mbursenment for reasonabl e travel expenses in
seeki ng medi cal care and treatment for his work-related injury.
Tough v. GCeneral Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U.S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlement to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi renment under Section 7(d) that claimant obtain enpl oyer's
aut hori zation prior to obtaining medical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
| ngal I s Shi pbuil ding Division, Litton Systens, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a cl ai mant has
been refused treatnment by the enployer, he need only establish
that the treatnent he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatment at the enployer's expense. Atlantic & Gulf
Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971),;
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantanmount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wwal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
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aut horize needed care, including surgical <costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANCP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Ball esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimnt may not recover
nmedi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F.R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedical
expenses; it only requires that the injury be work related.
Romei ke v. Kaiser Shipyards, 22 BRBS 57 (1989); Wnston v.
| ngal I s Shi pbuilding, 16 BRBS 168 (1984); Jackson v. lIngalls
Shi pbui I ding, 15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
concl ude that Cl ai mnant has shown good cause, pursuant to Section
7(d). Cl ai mant advi sed the Enployer of her husband s work-

related injury in a tinmely fashion and requested appropriate
medi cal care and treatnent. However, the Enmployer initially did
not accept the claim and did not authorize such nedical care.
Thus, any failure by Claimant to file timely the physician's
report is excused for good cause as a futile act and in the
interests of justice as the Enployer refused to accept the
claim

Accordingly, in view of the foregoing, the Enployer is
responsi ble for the reasonable and necessary nmedical care and
treatment in the diagnosis, evaluation and palliative treatnment
of Decedent’s malignant nesot heli oma between August 31, 1999 and
August 1, 2000, subject to the provisions of Section 7 of the
Act .

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against the Enployer
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Claimant's attorney filed a fee application on August 28, 2000
(CX 5), concerning services rendered and costs incurred in
representing Cl ai mant between February 14, 2000 and August 23,
2000. Attorney Melissa M O son seeks a fee of $3,422. 94
(i ncludi ng expenses) based on 11.75 hours of attorney tinme at
$165. 00 and $200. 00 per hour and 3.21 hours of paralegal tinme at
$64. 00 per hour.

The Enpl oyer has accepted the requested attorney's fee as
reasonabl e in view of the benefits obtained and the hourly rates
charged. (RX 1)

I n accordance with established practice, | wll consider
only those services rendered and costs incurred after the date
of the informal conference. Services rendered prior to this
date should be submtted to the District Director for her
consi derati on.

In light of the nature and extent of the excellent |egal
services rendered to Claimant by her attorney, the anmount of
conpensation obtained for Clainmnt and the enployer’s comments
on the requested fee, | find a | egal fee of $3,422.94 (incl uding
expenses of $911.25) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C F. R
8§702. 132, and is hereby approved. The expenses are approved as
reasonabl e and necessary litigation expenses.

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the follow ng
conpensation order. The specific dollar conputations of the

conpensation award shall be adm nistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. The Enployer as a self-insurer shall pay to Clai mant,
as executrix of Decedent’s estate, conpensation for her
husband’s one hundred (100% per cent per manent parti al
i mpai rment from August 31, 1999 through August 1, 2000, based
upon the National Average Wekly Wage of $435.88, such
conpensation to be conmputed in accordance with Section 8(c)(23)
and (2)(10) of the Act.
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2. The Enployer shall also pay Decedent’s wi dow, Virginia
Kelley, (“Claimant”), Death Benefits from August 2, 2000, based
upon the National Average Wekly Wage of $450. 64, in accordance
with Section 9 of the Act, and such benefits shall continue for
as long as she is eligible therefor.

3. The Enpl oyer shall reinburse or pay Clai mant reasonabl e
funeral expenses of $2,205.00, pursuant to Section 9(a) of the
Act .

4. The Enpl oyer shall receive credit for any conpensation
previously paid to the Claimant or Decedent as a result of the
herein injury.

5. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed fromthe date each paynent was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District
Director. Interest shall also be paid on the funeral benefits
untimely paid by the Enpl oyer.

6. The Enployer shall furnish such reasonabl e, appropriate
and necessary nedi cal care and treatnent as the Decedent’ s work-
related injury referenced herein may have required between
August 31, 1999 and August 1, 2000.

7. The Enployer shall pay to Claimant’s attorney, Melissa
M O son, the sum of $3,422.94 (including expenses) as a
reasonable fee for representing Claimnt herein before the
O fice of Adm nistrative Law Judges between February 14, 2000
and August 23, 2000.

DAVID W DI NARD
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DWD: j |
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